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Disclaimer

The purpose of this book is to provide general information only and must not be taken as legal advice on your specific case.  For your case, you need to speak to an attorney to discuss the specific facts in your situation and the application of Alabama law.

Introduction


When you recited your marriage vows with your husband or wife, you thought it would be a forever, lifelong commitment.  It’s hard to imagine that you are now contemplating a divorce or that you are in the in the midst of one.


The divorce rate in the United States is estimated to be as high as 50 percent.  This may not be an exact figure, but it is very close. According to the Anniston Star, the national ranking for Alabama’s divorce rate is the third highest for men and the fourth highest for women. The Americans for Divorce Reform estimates that about “40 or possibly even 50 percent of marriages will end in divorce if current trends continue."


As you can see, you are not alone.  Going through a divorce is devastating.  You will more than likely go through several emotions of sadness, anger, and confusion.  Not only that, you are probably feeling a lot of fear of the unknown.  


This special report was written to help you understand what to expect when going through the divorce process.  It will give you general information to empower you to make the right decisions on what needs to be done to protect yourself as well as your family.


 My law firm, Eversole Law, has years of experience in family law, specifically with divorce cases.  Knowing how a divorce can divide the family, we pride ourselves with helping families proceed through a divorce by minimizing the upset and turmoil of the psychological impact on the children and parents, while protecting the assets of the family.  With our expertise, we have been able to help many families stay focused while going through the divorce process.


As you read through this report, you will learn what Alabama law says about divorce and how to stay protected.  You will also find out what the legal requirements are that must be met in filing a divorce and the reasons for divorce and how to end a marriage. 


This report will show you how the divorce procedure works and what you can expect, as well as the benefits of hiring an attorney to represent you.


If you have children there is always the “custody issue” that must be determined.  This could be a painful decision that must be made as your children’s lives are in your hands.  This report will educate you on the different types of custody and how it works.


Child support and alimony is important for you and your children’s future.  By reading the sections ahead, you will learn the types of alimony and child support that are available to you, including how to calculate child support.


Dividing property and assets is reviewed in this report.  Knowing how to evaluate your assets and property will be discussed to protect your interest.


As you complete the report, you will have a greater understanding on how the divorce process works and be able to make decisions that will be best for you and your family.

What Alabama Law Says About Divorce


When a couple is seeking a divorce, the basis or cause that a court will grant a petition for divorce is referred to as a “ground” for divorce. There are several reasons and grounds for filing a divorce.  The ground for divorce may be different for each couple.  There are statutes for divorce in Alabama that have been created and must be followed in order for the court to finalize a divorce.


The most common ground for divorce is incompatibility.  The ground of incompatibility is referred to as a “no fault” divorce.  Even though an incompatibility ground is not necessary in the court’s decision to grant a divorce, it is still an important factor when determining child custody, alimony and the division of property.


There are other grounds and reasons people seek a divorce, such as:

· Adultery

· Desertion

· Imprisonment for prolonged periods

· Drug or alcohol abuse

· Mental incapacity

· Cruelty


Other reasons for divorce may be conditions, which existed at the time of the marriage without the knowledge of the other party, such as a pregnancy, incurable physical problems, or a drug or alcohol addiction.  
How the State Views Misconduct in a Marriage 


The legal definition of marital misconduct is any conduct that undermines the marital relationship. The state of Alabama acknowledges that there are certain activities that would be viewed as misconduct during a marriage. The court can grant a divorce in favor of one party against the other providing the misconduct can be proven.  If the court grants a divorce in favor of that party after finding the other party guilty of misconduct during the marriage, the misconduct can impact the amount of the award too. 


There are two exceptions to this rule:

1. Misconduct awards cannot be granted for property that was owned separately by the accused party before the marriage and kept separate during the 
marriage. 

2. Misconduct awards cannot be granted for inherited or gifted property if the property was kept separate during the marriage.
Ending an Abusive Marriage in Alabama


There is no excuse or tolerance for an abusive marriage.  Domestic violence is unacceptable.  Physical, sexual or emotional abuse between family members, unfortunately, is more common than you would want to think.  


Domestic violence is present throughout some marriages, but it can also appear for the first time after a spouse asks for a divorce. Unfortunately, it is damaging to the victim of the abuse, but also to the children who may be witnessing it. 


An abusive marriage with violence can complicate a divorce because of the fear and intimidation the victim has of their spouse.  

Protection from Abuse Orders


If you are considering a divorce and are living in an abusive situation, it is important that you discuss your problem with your divorce attorney.  Once your attorney is aware that there is a chance of violence in your case there is paperwork that can be served to the abuser to keep you and your children safe. 


A protection order can be served to the abuser to stay away from the abused family members and stop hurting them.  If the abuser violates a protection order, it is a misdemeanor in Alabama, which may carry jail time.

False Accusations of Domestic Abuse

Sadly enough, not all domestic violence claims are true.  During a divorce, sometimes spouses will make up accusations against the other spouse that are false and damaging.  If the court catches the lying spouse, he or she can end up losing support and custody.

Legal Requirements That Must be Met Before Divorce Can be Requested


Many people think that it is easy to file for a divorce and that it can be done quickly.  What they don’t realize is that every state has it own requirements that a married couple must follow before a divorce is granted.


In our state, a 30-day waiting period is required.  In order to get a divorce in Alabama, at least one of the parties in the marriage must be a resident of the state and at least one of the parties must fall under the legal jurisdiction of the court.


When it has been established that one of the parties is a resident of Alabama and the jurisdiction of the court has been satisfied, the petition for divorce must be filed in the appropriate court in which they reside and the other party must be notified.  


Once the party has been notified and made aware of the petition for divorce, they have 30 days to respond.  If the petitioner does not notify the other party, the divorce can be rendered invalid and set aside.


When the requirements are met, there are various things that will need to be done to complete a divorce that your attorney will review with you.  If you are contemplating filing for a divorce, make an appointment for a free consultation with a divorce attorney to review all the facts of your case.  

Ways to End a Marriage


There is more than one way to end a marriage.  The most common type of divorce is an Uncontested Divorce.  


An uncontested divorce means that both husband and wife agree to the divorce. Both parties usually enter into a written marital agreement.  The agreement defines their duties and rights, as well as other issues of the divorce.  It is usually simpler, less expensive and moves faster than the other types of divorce proceedings.  There is also no trial involved.


A Divorce Mediation is sometimes used if there are issues that cannot be resolved.  The purpose of divorce mediation is for both parties to avoid a trial and to work with a mediator and their attorneys to develop an agreement that is acceptable to both parties.  The agreement is then submitted to the court for an approval.  Once the agreement is approved by the judge, the divorce is granted and the marital agreement is made a part of the divorce decree.


The divorcing parties and their attorneys negotiate with each other in making decisions for the parties involved.  Each of the attorneys representing their clients is there to help protect their client’s assets and rights.  


Once all the parties come to an agreement, it is presented to the court for approval.


One of the advantages of a collaborative divorce is that there is more control over the outcome.  There is no judge that will make the final decision, the process is less expensive and is completed in less time.


Divorce Litigation and Settlement proceedings tend to be more stressful, especially if you don’t have good legal representation.  Going into divorce litigation can mean an uncertain result or outcome.  The judge will make the decision regarding assets, child support, child custody and alimony.  


If divorce litigation and settlement is the road you are taking in resolving your divorce issues, you need to have an aggressive and experienced divorce attorney representing you to get the settlement that you deserve.
The Divorce Procedure


Divorce is not an overnight process.  The time period it takes to complete a divorce is dependent on whether it is a contested divorce or an uncontested divorce.  There are four main issues that must be resolved in a divorce proceeding in the state of Alabama.  They are parenting issues (custody and visitation), division of assets and debts, child support and spousal support.
Contested Divorce

A contested divorce is when either party does not have a separation agreement in place at either the time of the filing or by the time an answer is due. In most cases a contested divorce means one of the spouses does not agree with the terms listed in the complaint.  There could be several reasons, such as the division of property and assets to child custody and spousal support.


If the parties are contesting certain issues in the divorce agreement, it will then have to proceed to a trial unless the parties settle their differences by an agreement before the trial date. A judge will hear the testimony of both parties and their witnesses and will decide any remaining issues between them.

If the contested divorce goes to trial, any related parties or witnesses will be required to complete a written questionnaire.   Each of the parties will have to produce evidence or witnesses to support their claim or grievance.  If the parties are unable to come to any settlement they can go to a trial before a judge or request a jury trial.

Because of the seriousness of a contested divorce, having an aggressive and experienced attorney is important.  There are major decisions that must be settled.   To try and go through a contested divorce without legal counsel can hurt the future for you and your family by not knowing your legal rights.
Uncontested Divorce

An uncontested divorce is one in which the parties execute a separation agreement.  This agreement can be done either with the filing of the divorce or shortly after.  The separation agreement defines each of the party’s rights and duties.  It includes the division of property, child support, child custody, and alimony.


Filing an uncontested divorce is must simpler than a contested divorce, because there is no trial and the divorce can be finalized quicker.

Finalizing a Divorce


All divorces are finalized by an appearance before a judge. In a contested divorce it will take much longer.  The parties involved in the contested divorce must come to a marital settlement.  Either the judge will be forced to make the decision if it goes to trial, or the parties involved can come to one on their own.

 
The parties involved in an uncontested divorce must present their agreement to a judge and if it is satisfactory, the judge will sign off on it.   

Do You Need a Lawyer ?

When getting a divorce or separation, you and your future are at risk.  If you have children, it’s their future too.  It doesn’t matter if you and your spouse have come to an agreement and are trying to cut costs.  What if in your agreement you omitted some things that will be costly in the future?  Were your children properly taken care of for now and the years ahead?  Did you sign a document that your spouse handed to you based only his or her word? Will things change later?


These are all serious considerations you must think about when filing for a divorce.  An experienced divorce attorney is there to help you make the right decisions for you and your family.  A lawyer can also make sure the paperwork and settlement that you have are in your favor and not one-sided.


If a divorce is contested by one of the spouses, it it critical that you have an aggressive and experienced attorney who can protect your interests and those of your family.  Divorce can be complicated.  Eversole Law offers free consultations that can 

help you when making these critical decisions.

Who Gets Custody of the Children?

The hardest thing about a divorce is the children.  Your children are special and are probably confused as to what will happen to them when the divorce is final.  It is a scary thought for them because they love both parents.


As painful as it may be in a divorce action, it is the court that will decide the custody and visitation for the children.  Some of the factors the court’s decision will be based on include:

· The best interest and welfare of the children.

· Fault of the parties.

· Character and conduct of each parent.

· The age and sex of the children.

· Which parent has provided the majority of the care.

· The economic conditions of the parents.

· Child’s preference.

· The agreement between the parents.
· Geographic location.
It is very important that your attorney knows all the pertinent information and facts in determining the best situation for your children’s future is, including where they will live.  By revealing this information, your attorney can present the case to the court where child custody will be decided.

Physical custody of a child by a natural parent is the court’s preference when deciding child custody. Other situations can render custody to other parties.  If it appears to be the best thing for the children, grandparents or unrelated persons may receive custody.

Visitation
When a couple is going through a divorce, the court usually sets the visitation rights.  The visitation rights will entail having a schedule of dates, times and places.

The parent who does not have the children living with him or her has a right to visit the children or to have the children visit him or her.  

Specific dates, times and places, such as holidays, birthdays, every other weekend and so on, can be set up by the court.

Grandparents play an important role with their grandchildren.  Upon request, in a divorce, visitation rights can be awarded to the grandparents of the children.
Types of Custody

There are different forms of child custody to be determined by the court during a divorce.  There are many factors that are taken into consideration when the court is making the determination of custody for your children.  


In the state of Alabama, there are different forms of custody.  They are as follows:


Temporary Custody.  Temporary child custody is entered by the court when a couple files for a divorce. It provides stability for the parents and children during the divorce process.

 A final child custody and visitation order will be set up at the end of the divorce proceeding with the final approval of the marital agreement.


Legal Custody.  At the conclusion of the divorce, a final marital agreement is drawn that includes a legal custody order. Legal custody gives a parent the right to make long-term decisions about the raising of a child that includes the key issues of the child's welfare.  It includes the child's education, medical care, dental care, and religious instruction. In most child custody cases, legal custody is awarded to both parents known, as joint custody, unless it is determined one parent is unfit or incapable of making decisions about the child's upbringing. If the court grants joint custody to a couple, it means that both parents make the major decisions together that affect their children.


Physical Custody.  A physical custody order is when the child or children will live only with one parent and the other parent is allowed visitation.  In most cases in Alabama, the child custody orders include joint legal and joint physical custody. The final marital agreement will include a physical custody order.


Joint Custody.  Sharing joint custody is a decision made by the court. There are two types of custody, physical and legal. Joint physical custody is based on reasonable time with each parent that is specifically spelled out.  This may include certain days, certain weeks, holidays and alternative periods. 


Joint legal custody means that both parents can make decisions for the child, including medical treatment, but where possible they should consult the other.

Alabama law encourages courts to order joint custody in all custody cases.  It also allows the courts to deviate from the rule if it is found not to be in the best interest of the child.

Sole Custody.  In a sole custody arrangement only one parent has custody and is allowed to make all the important decisions in a child's life.

Modifications

There are sometimes situations and events that may change after a divorce is final where a modification to a custody order must be made.  Any changes or modification to a custody order must go back through the courts for an approval.  The court will review what the original custody order stated and what the parent’s past situation was in reaching the original decision.  These factors will be considered in comparison to what the current material change is to determine if a modification is necessary. 


An example would be a working parent who has to travel with his or her job, leaving the child or children for extended periods of time. Originally when the custody order was made the parent was not traveling.  That is a material change that a judge would review.  The prior situation and the current changed situation is what the judge is using to make a decision.

Guardian Ad Litem

A child’s welfare and best interest is always a requirement of the courts when making decisions on child custody issues.  Unfortunately, there are times that both parents involved can’t reach an agreement about the children’s best interest and the court must step in.  


The court may require an outside investigation on both parties prior to making a child custody decision and it is done outside of the court.  If an outside investigation is ordered, the court can appoint a guardian ad litem that is a legal guardian whose job is solely to protect and advocate for the best interests of the children.


In Alabama, a guardian ad litem is always an attorney.  For example, I often act as a guardian ad litem in Alabama dependency, custody and conservator cases. 
Alimony & Child Support
Insert Story/Real-Life Case Example
Alimony 


Alimony has changed.  In today’s world, either a husband or wife may be entitled to alimony.  If the court determines support is needed, the court will list it in the divorce agreement.


Once the divorce is final, alimony will be provided to a spouse for a specific period of time that will be stipulated in the final agreement.



There are two types of alimony: temporary and permanent.

1. Temporary alimony is awarded to the party in need upon filing for divorce.  He or she will receive alimony while waiting for the trial and continue receiving it after the trial provided it is in the final divorce agreement. 
2. Permanent alimony is the amount of alimony that is in the final divorce decree.   The amount of alimony can be a fixed total amount that cannot be changed, or periodic payments that can be modified under certain circumstances and is an amount that is paid on a regular basis.

Factors Determining Alimony


When the court is determining alimony, it is looking at several factors in deciding the amount that can be paid.  The two most important ones are:

· The needs of the receiving party.

· The spouse’s ability to pay alimony. 


In determining the amount of alimony to be paid, the court will evaluate several things, such as the length of the marriage, age, earning capacity, health, conduct, education and income of each of the parties.

Child Support


Once the court determines that a divorce should be granted and there are children involved, the court is going to look out for the well being of the children.


There is no excuse for a parent not to pay child support.  Under Alabama law, every child has a basic right to receive support, and every parent has an obligation to pay it.  


It is the court’s responsibility to determine the amount that a non-custodial parent is responsible to pay for child support. 

Temporary Child Support

While waiting for the final decree from the court, a temporary support order can be requested from the courts when a petition for divorce is filed.  A temporary support order will provide support for the children during the divorce proceedings.  Once the divorce is final, the temporary order will be lifted and a final child support order will be entered in the marital agreement. 

Permanent Child Support

When the divorce is completed, the final child support order will be listed in the marital agreement. The terms and amounts will be outlined in the final agreement on what the non-custodial party must pay until the child reaches the age of majority.  Under certain circumstances, child support payments can be extended beyond that period and the details will be listed in the final agreement.

Calculating Child Support


When the court is reviewing the amount of child support to be paid, it is using the Child Support Guidelines adopted by the Alabama Supreme Court.  


To determine the amount of child support, the court will combine the income of the parents.  The court will then review the Child Support Guidelines for the applicable amount of child support based on the number of children from the marriage.  An adjustment for child care expenses and health insurance premiums is made.  Once the adjustments for the child care and  health insurance expenses is made, a portion of that support amount is assigned to the non-custodial parent based on his or her percentage share of the combined income.


The needs of the children and the ability of the parents to earn their portion of the child support is an important factor when the court is making an award for child support.  Parents cannot choose what they want to pay.  A parent’s obligation to pay child support may be based on his or her proven ability to earn a certain amount of money.


If the parent who is being ordered to pay child support is not currently employed, a court may consider what the parent’s potential earnings are, what the past earning have been, and what the probable future earning will be, as well as his or her education and job qualifications.

 Dividing Property and Assets 


Assets and debts acquired during a marriage are called “marital property”.  In the event of a divorce, the assets that were acquired during the marriage are divided “equitably” in a divorce.  Because there is no fixed standard in the division of property, every case is based on its facts and circumstances.

Property Not Marital Property
· Assets that were acquired before a marriage is separate property.

· Income from separate property investments may be separate provided it was not commingled or mixed with marital property.

· Inheritance from a family member during the marriage is generally separate property.

Working it Out

When dividing assets and property, a couple who is divorcing should try and work out the division of their assets themselves rather than have the court decide for them.  By doing it themselves it can be incorporated in the agreement with the divorce decree and the court is more likely to approve it.

When the Court Work’s it Out

If an agreement can’t be made between the divorcing couple on the division of their assets, the court will step it.  The court will make the division based on the needs and interests of the parties shown through testimony at the trial. 



Information on the property, including date purchased, an estimate of value, and details, such as account numbers, serial numbers and so forth must be submitted to the court.

Once a value is put on the marital property, the court will determine what portion it will distribute to each spouse. The court does not have the right to distribute any separate property that was obtained before or during the marriage. 

Unfortunately the division of property between the husband and wife along with awarding of alimony and child support payments often result in adverse and unexpected tax consequences that may be avoided with proper planning.

Conclusion

As you have read, there are many decisions a couple must make when filing for divorce.  With emotions flying in all directions, it is important that you learn what the process is in filing for a divorce and what you are responsible for at that time.


Each section of this report has given you a glimpse of what to expect.  It has shown you the reasons many people get divorced, as well as how the state views an abusive marriage.  You have learned what the divorce procedure is and what you can expect if the divorce is contested or uncontested.


The biggest concern parents of minor children have is who is going to have custody of the kids.  As you have learned, there are different types of custody and decisions the court will make in determining the future of your children.   Every situation is different and the more information you can contribute to your attorney, the better the results will be when your case is presented.


Alimony and child support are big factors for the parent who will be raising the children.  There are several factors that the court will consider for spouses seeking alimony and child support.  The court has their way of calculating the amounts you are entitled to receive.  You must make sure you provide all the necessary documentation to the courts, so that it will have a clear picture and you receive the alimony and/or child support you deserve.


There can be many twists and turns in the divorce process.  This is especially true if the divorce is contested by either spouse and must go to trial.  If there is property and assets that must be divided between both parties, it can be overwhelming. That is why it is important to have an experienced and aggressive attorney who is there representing you and can get the results you want.  
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Legal Separation and Separate Maintenance


	There are two divorce related remedies for married couples in Alabama that don’t involve a divorce. 


Legal Separation


	A legal separation is where one party wishes to live separately from his or her spouse and does not want to get a divorce.  If a couple chooses a separation, neither party can remarry while still married.


	When a petition is filed for a legal separation, the court approving the petition may award temporary support, alimony, child support, and child custody.  The court can make all of the same types of orders like those made when a final divorce is filed.


Separate Maintenance


	Separate maintenance is not the same as a legal separation.  When filing for separate mainenance, the parties involved do not have to show any grounds for a divorce.  The judge will make the decision to approve the petition.


	Either spouse can file a petition for separate maintenance, if they are not living together.   A separate maintenance pertains to one of the spouses providing support to the other spouse or dependent.  A separate maintenance agreement will be ordered by the court.





Ex Parte Petitions for Custody


One party files an ex parte petition in absence of the opposing party.  It is used as an emergency petition to gain custody.  It can be utilized in instances of the opposing party displaying physical or drug abuse or instances that may harm the child or children.


The party that files the ex parte petition has an advantage in the court because the other party is not present.  


If there is already a custody order in place, a copy of such order must accompany the application.


The court can issue a restraining order against the other party if it feels there is real danger to the child or children.








Divorce and Taxes


	Getting divorced is hard enough, but tax consequences are tough too.  Getting hit with tax consequences from a divorce is something that could be avoided.  There are common tax mistakes people make.  Examples of these mistakes include:


Incorrectly claiming the children as dependents.


Being charged a capital gains bill for incorrectly splitting investments.


Failing to fill out the federal qualified Domestic Relations Order form, with regards to one or more retirement plans.


Selling the marital home after the divorce is final and losing the capital gains tax protection.


Failing to claim alimony payments as a deduction for the payer.


Not properly claiming alimony as income for the payee.


Not properly claiming child support as a deduction.


Not properly claiming child support as income.


Failing to deduct allowable legal and financial fees from the divorce.


	Tax matters can be complicated.  Talk to your attorney before the divorce is final to make sure you are protected.









